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About Triple-X
Founded in 2012, Triple-X is Canada’s first registered Triple-X Workers’ labour organization
reserving membership exclusively for persons who have agreed to the direct exchange of
sexual stimulation for financial compensation. Triple-X also organizes and co-sponsors
Vancouver’s Red Umbrella March for Sex Work Solidarity, held annually since 2013. As of June
2018, the Triple-X certification mark was registered with Innovation, Science and Economic
Development Canada. Section 4 of the Defined Standard for certified workers ensures:
“… that they are qualified to: a) assess risks for sexually transmitted infections (STIs);
and b) ensure best practices in STI prevention are followed appropriate for the service
provided according to B.C. Centre for Disease Control guidelines.”
In our role to provide education regarding sexual health and safety, Triple-X examines and
analyzes federal and provincial public health policies for potential implications on the sex industry.

Preamble: Implications for Sex Workers
The 2017 B.C. Centre for Disease Control (BCCDC) guidelines for Medical Health Officers
explicitly states that “exchanging goods or money for sex” is considered a setting and context
for high risk of HIV transmission. According to the guidelines, physicians who learn or suspect
that a patient may be engaging in behaviour considered high risk, have reason to report that
this person may pose a risk of HIV transmission to others. Based on these reports, a Medical
Health Officer can compel individuals to be tested for HIV. Testing positive for STIs is also
used as evidence of having posed a risk of HIV transmission to others.
In addition, sex workers appear as the only example of persons who may have HIV who may
pose a risk to the larger community, and thus non-compliant sex workers are vulnerable
to having their name, a description and HIV status published in the media by public health
authorities, police and courts as has happened in the past. (Read, “HIV Hooker A Dilemma for
Court,” The Province, June 23, 1996.)
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These are harmful assumptions rooted in ignorance and steeped in prejudice. In fact, a sex
worker study conducted in Victoria (n=201 adult sex workers aged ≥ 18 years, including
160 female, 36 male and 5 transgender individuals) has shown that condom use with
clients among sex workers exceeds 90%, indicating that professional sexual services are
performed safely in an occupational setting. (BCCDC’s Estimation of Key Population Size:
Final Report, 2016, p. 13.)
Prejudicial assumptions about providing sexual services are barriers to public health goals
for STI and HIV prevention and could discourage sex workers from accessing sexual health
services. The 2014 Working Paper by Celia Benoit et al from the Canadian Institutes for
Health Research reported that 40% of sex workers said their health-care needs were not
met in the prior year compared with about 12% of the general population. In addition,
29% of sex workers feared being judged by doctors. Is it possible that public health
statements that centre sexual services as a vector for HIV transmission contribute to this?
There is no research that concludes that British Columbia sex workers overall are more
likely to be HIV-positive or transmit HIV. In fact, according to the BCCDC’s Estimation of
Key Population Size report:
“Historically, it has been assumed that sex work plays an important role in the
heterosexual and same-sex transmission of HIV. …the project team requested the
BCCDC Surveillance Team to perform an analysis on new HIV diagnoses among
men and women in BC from 2006-2015 to determine what proportion of these
cases reported sex work as a potential risk factor. We found that the number of
women diagnosed with HIV and who reported sex work declined from 22 and 26
individuals in 2006 and 2007 to only two and one individual in 2014 and 2015.
Injection drug use was also reported by 33% —100% of these women [who also
reported sex work] over the same period.”
The 2017 BCCDC Guidelines for Medical Health Officers outlines the steps Medical Health
Officers can use to legally compel sex workers to test and be treated for HIV. Sex workers
need to be made fully aware of Medical Health Officer powers under the Public Health Act,
before ever disclosing any information about providing sexual services.
David Hynd’s case where court actions were used to compel HIV treatment has been
called a legal precedent by Medical Health Officers. Details of that case as they have been
made available through the media are presented in this brief. Hynd’s case demonstrates
how courts are to be used to prevent risk of HIV transmission by compelling HIV
treatment under B.C.’s Public Health Act.
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Anytime anyone gets arrested in a non-criminal context there should be some form of
inquiry and review of the case, resulting in a report that the accused can access and
publish if they so desire. And, an appeal process to an independent jury.

Not Disclosing HIV Status
At the same time that federal
Justice Minister, David Lametti—
at a national symposium on HIV
criminalization in Toronto organized
by the Canadian HIV/AIDS Legal
Network—was announcing his
Liberal Party platform for a new HIV
law should they get re-elected this
fall, David Bennett Hynd was being
arrested and held in custody by
police in Vancouver.
Hynd’s crime? Failing to comply with
Medical Health Officer orders to
take his HIV medications. Conditions
imposed by B.C. Public Health
authorities to prevent the possibility
of HIV transmission to others.

WANTED: David Bennett Hynd
“Not Disclosing HIV Status”
Photo: RCMP, Sept. 2011

On June 14, a parliamentary report on the issue of HIV non-disclosure was released.
The Standing Committee on Justice and Human Rights recommended creating a new law
to prosecute for “intent to transmit,” and “actual transmission of infectious diseases,”
including but not limited to HIV. “Failure to disclose HIV status” where there is no risk of
HIV transmission would no longer be prosecuted as aggravated sexual assault as it had
been in the past.
On June 14, following a tip from the public, David Bennett Hynd was arrested and spent
the weekend in police custody awaiting his court appearance on June 17.
“This is an individual where it’s very unusual,” Dr. John Harding, Medical Health Officer
from the Vancouver Coastal Health Authority told a press conference. “There’s only been
a handful of people that we’ve ever even put orders on. And then this is the only individual
whereby we’ve had to take an extraordinary step to enforce that order,” Harding said.
Triple-X Workers’ Solidarity Association of British Columbia – July 2019
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Members of the public had been
alerted to Hynd’s fugitive status on
June 5, when the Vancouver Police
released a mugshot of the now-35year-old Hynd. The photo was taken
by the RCMP eight years earlier
when he was charged with impaired
driving in 2011.
The public learned Hynd was
wanted for breach of six probation
orders related to HIV medication
misadventure. They learned he
might have been driving a black
Dodge Ram truck with an Alberta
licence plate. The public was asked
to call the police emergency number
9-1-1, or to call Crime Stoppers,
an organization that works in
partnership with the media and police
to solicit anonymous tips about crime
in exchange for cash rewards.
By June 7, multiple news agencies
across the region, including CTV and
CBC, ran Hynd’s photo with such
headlines as, “Police release name
and photo of HIV-positive man,” and,
“Not disclosing HIV status.”

Illustration: A. Sorfleet

David Hynd’s Probation Order sets out HIV treatment
and viral load tests as conditions.

Background: Anomaly or Test Case?
On August 22, 2018, David Bennett Hynd’s lawyer filed for a publication ban on details
from a court hearing when Hynd was charged with four B.C. Public Health Act violations and
was released on $500 bail. According to a court document sworn in June 2018, the four
Public Health Act charges included failure to comply with a Medical Health Officer’s HIV
treatment order during a nine-month period from August 1, 2017 to April 30, 2018.
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On October 30, 2018, David Bennett Hynd pleaded guilty to violating section 99(1)(k)
of B.C.’s Public Health Act, and was given a suspended sentence with 18-months probation,
contingent on 24 probation conditions.
Hynd was arrested on June 14, 2019 for six parole violations, allegedly failing to comply
with six of the 24 conditions imposed in October 2018 (see page 17, Appendix A: Sworn
Information), namely:
• being late for clinic appointments;
• failing to notify the clinic that he would miss an appointment;
• missing clinic appointments;
• failing to pick up his HIV medication;
• changing his residence without notifying the Medical Health Officer; and finally
• failing to attend daily clinic appointments.
The final condition — daily clinic appointments where clinic staff can watch an offender
swallow their medication —had come into force when Hynd failed to have HIV viral load
tests. This same condition can also be ordered when an offender’s viral load test results
read above 200 copies/mL.
Hynd’s probation orders also include that he must inform all present and future sexual
partners of his HIV-positive status,
and that he cannot confirm that
he is virally suppressed (if his viral
load has not been confirmed by
clinic staff, or if his viral load is
detectable). In addition, any sexual
activity where “discharge of bodily
fluids is possible” will only occur
if both he and his partners wear
condoms AND he has been taking
his antiretroviral medications as
prescribed and has been advised
by clinic staff that his viral load
test result is “undetectable.” (See
page 19, Appendix B for Hynd’s
Dr. Reka Gustafson, Medical Health Officer,
Probation Order.)
Vancouver Coastal Health
Photo: CBC
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According to Vancouver Coastal Health Medical Health Officer Dr. Reka Gustafson, David
Bennett Hynd was the first person her office had ever swore court charges against under
the B.C. Public Health Act in order to enforce a Medical Health Officer’s treatment order.
According to Dr. Gustafson, her office has only ever issued a handful of such orders.
However, as Dr. Gustafson told CBC when the original story broke on August 24, 2018, “the
order wouldn’t be very meaningful if you weren’t able to enforce that order with potential
support of the courts.” CBC ran the story under the headline “Vancouver man charged
with ignoring Medical Health Officer’s orders for HIV treatment: Charges under B.C.’s Public
Health Act are the first in the history of region’s medical health office.”
According to Dr. Harding, Vancouver Coastal Health had tried for years to take other
measures to deal with Hynd. The escalation was pursued because of the ongoing risk of
HIV transmission to members of the public without their knowledge. “Most people go
into treatment both for their own health and for the protection of their partners and the
ones around them. In this particular case, it was very challenging to keep this individual on
treatment and we used every supportive measure that we had,” Dr. Harding told the CBC.

Policy Procedure: “People with HIV/AIDS who may pose a risk of harm to others”
In June 2017, the B.C. Centre for Disease Control released new Guidelines for Medical
Health Officers: Approach to people with HIV/AIDS who may pose a risk of harm to others.
The guidelines outline procedures for Medical Health Officers to follow, within the legal
powers vested them by the B.C. Public Health Act. It was as if those procedures were
tailored to address the specific challenges presented by someone like David Bennett
Hynd: what to do if someone deemed to pose a risk of HIV transmission to the public
refuses to take HIV treatment medications?
This step-by-step policy became the basis of Hynd’s 24 court-imposed probation
conditions. The Probation Order creates an escalating scale of HIV treatment surveillance
and viral load monitoring, with the penultimate result of the patient being compelled to
attend the designated clinic at a designated time on a daily basis to be observed by clinic
staff taking his daily medication.
We may never know what compelled the Medical Health Officer to order Hynd to take
HIV treatment in the first place. We can assume that non-disclosure of HIV status while
posing a risk of HIV transmission to others is at the heart of Hynd’s case. But due to
restrictions protecting doctor/patient confidentiality and privacy, we have no way of
knowing how the Medical Health Officer even knows that Hynd continues to pose a risk of
HIV transmission, or to whom.
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Is it due to unprotected sexual intercourse or sharing needles? Is he not disclosing his
HIV status to any partners beforehand? Is he a risk to the general public? Whom does he
choose as sex partners? Why was this information not shared along with his HIV status?
Does David Hynd suffer from mental health disorders? Does he have substance abuse or
drug dependency issues? Is his lifestyle unstable? Is David Hynd a sex worker?
Certainly, in the past, police have issued public health warnings in the media with names
and mugshots of HIV-positive prostitutes.1 How did Hynd come to know that he was
HIV-positive? Was he tested for HIV as a result of a partner naming him to public health
officials?
Perhaps most significant to the HIV community, we also have no idea why Hynd is refusing
medical treatment for HIV. First and foremost, HIV treatment should be about maintaining
good health and well-being.
“Many HIV-positive folks are not undetectable, and some of our discourse runs the risk
of demonizing them for the same virus we all have. There’s nothing sinister or predatory
about going off meds,” Alex Cheves writes in the June 26 issue of The Body: Resource
Center for Living Well with HIV.
In his article titled, “9 Sex Tips for People Not on HIV Treatment,” Cheves suggests
alternative sexual options such as avoiding penetrative sex. According to Cheves, “there
are so many ways to experience pleasure and intimacy without penetration,” listing
activities like kissing and passionate touch, non-penetrative kinks and fetishes, using toys
or performing oral sex and masturbation.2
As Cheves puts it, “you’re not barred from penetrative sex, but it’s a good idea to talk to
your playmates about the fact that you’re not on meds. The risk of HIV transmission is
higher, so keep them informed.” Partners may feel comfortable choosing to use condoms,
they may also be HIV-positive and on treatment, or HIV-negative and taking PrEP.
I recently discussed Hynd’s case with a colleague who works in Vancouver’s Downtown
Eastside emergency shelter system, and he had this to offer regarding possible reasons
for poor adherence to treatment with antiretroviral (ARV) medications:
“I couldn’t generalize, but the two individuals I know with poor ARV adherence
both use drugs (crystal meth or “heroin”) and both are diagnosed with mental
illness. One has incredible social anxiety and rarely engages —he seems resigned
to dying alone in his apartment. The other is outgoing and active, but has various
physical ailments that contribute to his inability to keep his meds down.

Triple-X Workers’ Solidarity Association of British Columbia – July 2019
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“He suffers from frequent nausea, possibly as a result of years of poor adherence
and frequent infections (I’m no doctor, this is mere speculation). Frequent drug
binges also take a toll on his physical health. He will get an infection and thus get
too sick to take his meds, which only reinforces the problem. Combine this with
opioid use, poor nutrition, irregular sleep patterns, lack of exercise, et cetera, and it
compounds the problem while simultaneously making it more difficult to adhere to
daily med doses. All of this due to an unstable lifestyle and illness.
“So, I would say it’s complicated, and that poor mental and physical health
combined are barriers to following a strict medication regime regardless of the
prescription.”
Under the B.C. Public Health Act and similar acts in other provinces and territories, Medical
Health Officers possess the power to detain, test, treat and quarantine any person who is
deemed to threaten the public health, within carefully defined rules. Nevertheless, Adam
Reibin, director of communications with Positive Living B.C. told CTV with certainty, that
David Hynd’s case is an “anomaly.” Reibin also called it a “slippery slope” when courts get
involved in individuals’ HIV treatment choices. Vancouver Coastal Health called the case
“unprecedented.”

The Ultimate Public Health Penalty: Arrest and Forced Treatment
According to the House of Commons’ Standing Committee on Justice and Human Rights
report, Criminalization of Non-Disclosure of HIV Status: “The committee strongly believes
that the use of criminal law to deal with HIV non-disclosure must be circumscribed
immediately and that HIV must be treated as a public health issue.”
“To end the epidemic, the committee is of the view that barriers undermining the public
health objectives of HIV prevention, testing and treatment need to be removed.”
The question is, could a punitive approach, such as using the courts to enforce Medical
Health Officer Orders to maintain HIV treatment, be a barrier that undermines public
health HIV prevention, testing and treatment objectives?
When Hynd pleaded guilty to charges under the B.C. Public Health Act for failing to comply
with Medical Health Officer Orders, he was given a suspended sentence, with probation
orders to comply with Medical Health Officer Orders to maintain HIV treatment and get
viral load tests. When Hynd continually failed to show up for his clinical appointments,
his name and his photo, along with his HIV-positive status, were released to the media. A
week later, Hynd was arrested, charged with probation violation under the B.C. Offences
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Act, and held in custody. As a result,
Hynd has two charges on a criminal
record. If he is found guilty under
the B.C. Offences Act, Hynd could
face a $2,000 fine or six months in
prison, or both.
David Hynd was the first person
B.C. health officials had to take
to court to compel to seek HIV
treatment. “In general, people
with HIV do not pose a risk to the
public,” Dr. Harding told the CBC.
So why did the B.C. Centre for
Disease Control create whole new
Cheryl Overs, presenting at “PrEP in the Context of Sex
policy guidelines to deal with them? Work” national consultation held at the Dala Lana School
of Public Health in Toronto, October 2016.

Intentionally causing physical harm
Photo: Guntar Kravis
including negligence are already
crimes under the federal Criminal Code whether it be in an infectious disease context
or not. Do HIV-positive people who stop taking medications belong in prison? If it
rarely happens, does that make it fine to use provincial criminal charges to compel HIV
treatment? Is this not an excessive use of force?
According to Medical Health Officer Dr. Gustafson, charges were sworn under provincial
health legislation designed to protect public health as opposed to the Criminal Code.
“Criminal prosecution is not appropriate for HIV,” she said. “It’s not appropriate for
communicable diseases — period. It’s not appropriate; it’s not effective,” Dr. Gustafson
told the CBC.
“One of the worst outcomes of taking this step is that the public mistakenly gets
the impression that something like this can happen to them either easily or that
there isn’t due process or fairness or ethics.”
When I asked Cheryl Overs, Senior Research Fellow at the Michael Kirby Centre for Public
Health and Human Rights in Melbourne, for a comment, she had this to say:
“I find it interesting the doctor says criminal law isn’t appropriate. We agree with
that. However, health regulations —like all administrative laws — are complex and
can have just as many teeth.
Triple-X Workers’ Solidarity Association of British Columbia – July 2019
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“Typically, administrative law [like B.C.’s health legislation] has lower standards of
evidence, proof and judgment, and offers little opportunity for a defense. Crucially,
administrative law is not open to the same level of scrutiny as criminal law, unless
appealed to judicial review.
“In other words, offices can be more dangerous than courtrooms.”

Notes:
1.	 See “HIV Hooker a Dilemma for Court,” The Province, June 23, 1996
2.	 For a table estimating HIV risks for specific sex acts, (e.g. Oral sex with no barrier 0-4 per 10,000
acts), see Appendix II – Estimated Transmission Probabilities of Acquiring HIV from an Infected
Source by Route of Exposure, Guidelines for Medical Health Officers: Approach to people with HIV/AIDS
who may pose a risk of harm to others, June 2017, p. 22 (page 44 in Appendix C of this brief.)
For legal information, see: HIV disclosure: a legal guide for gay men in Canada, Canadian AIDS Treatment
Information Exchange (CATIE) May 2013 (https://www.catie.ca/sites/default/files/26081.pdf)

Powers Under Public Health Act to Contain Risk of HIV Transmission
BCCDC Guidelines for Medical Health Officers: Approach to People with HIV/
AIDS Who May Pose a Risk of Harm to Others
• The 2017 guidelines are the latest update to the original 1993 guidelines, Managing
Difficult HIV Cases, and reflect new research on the effectiveness of both treatment as
prevention1 and condoms.2
• The guidelines are provided as advice for Medical Health Officers on how to use their
powers granted under B.C. Public Health Act to control persons with HIV who are
considered to pose a risk of HIV transmission to others.
• Standards for sexual partner notification are outlined in “Guidelines for Testing, Follow
up and Prevention of HIV” in the B.C. Communicable Disease Control Manual.
• All decisions to use the options below are at the judgment and discretion of the
Medical Health Officer.

Suspicion of Posing a Risk to Others
• If your doctor knows you engage in activities that he or she feels might pose a risk for
HIV transmission, and knows or suspects that you might have HIV, your doctor can
report you to the Medical Health Officer.
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• You can be suspected of being HIV-positive and posing a risk to others if you are
named as a recent contact of someone newly diagnosed with HIV.
• Presentation with or diagnosis of a sexually transmitted disease is considered
clinical evidence that an HIV-positive person is posing a high risk of HIV transmission.
• If the strain of HIV you are diagnosed with is part of a “phylogenic cluster” (a grouping
of HIV diagnoses of the same HIV strain) where the number of new cases is increasing,
you can be suspected of possibly transmitting this strain of HIV to others.

Compelling HIV Testing
• Medical Health Officers can search the provincial HIV database, and if your HIV status
is unknown, they can compel you to take an HIV test. If you refuse, the Medical Health
Officer can order you to take a test. If you do not comply with the order, the Medical
Health Officer can go to court and you can be arrested, confined and tested without
your consent.

Compelling HIV Disclosure
• In settings or contexts which public health authorities consider to be high risk for HIV
transmission—including exchanging goods or money for sex, anonymous sex in gay
bathhouses, or in a group sharing needles—the guidelines advise that HIV-positive
persons cannot be expected to be disclosing their HIV status to each partner.
• Medical Health Officers can inform anybody about your HIV-positive status without
your consent if they consider those people to be at risk of HIV transmission from you.
• If the Medical Health Officer decides you are a risk of HIV transmission to a broader
community—sex workers for example—the Medical Health Officer can disclose
your HIV-positive status to the broader community without your consent. However,
in this instance, the Medical Health Officer must first seek advice from the Provincial
Health Officer and government legal counsel.
• The Medical Health Officer may decide not to disclose your HIV-positive status if you
are from a small community and at risk of harm from other community members, for
example in prisons or remote First Nations reserves.

Compelling HIV Treatment
• The Medical Health Officer can order you to take HIV treatment. If you do not comply
with the order the Medical Health Officer can go to court and you can be arrested.
Monitoring of viral load is used as evidence to determine whether or not you are
taking your HIV medication.

Triple-X Workers’ Solidarity Association of British Columbia – July 2019
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• If you are found guilty of disobeying Medical Health Officer orders you can be
sentenced to a fine or prison. The Medical Health Officer can ask the court to suspend
these penalties so long as you are complying with an alternative penalty (such as
attending daily clinic appointments) determined by the Medical Health Officer.
• A Medical Health Officer can choose to apply to the court for a detention order or
an injunction (such as ordering you to stay away from a place such as a bathhouse or
to stay at a place such as a support shelter), instead of laying charges under the B.C.
Public Health Act. Such court actions only require that more likely than not you have
disobeyed a Medical Health Officer Order. In contrast, criminal convictions require
proof beyond a reasonable doubt.

Defining Behaviours
• Persons with HIV who may be a risk of HIV transmission are divided into two
categories: “Unwilling” and “Unable.”
• “Unable” persons are defined as persons who are incapable of changing their behavior,
because either they cannot form the intention to prevent transmitting HIV to others,
or else they cannot form a reasonable plan of conduct to do so. Or, they may have
no understanding that they are HIV-positive. For example, unable persons may have
mental illness, developmental disabilities, drug dependencies or may be victims of
coercion by or fear of another person, or domestic abuse.
• “Unwilling” persons are defined as persons who are capable of changing their behavior,
but refuse to change behaviour and comply with Medical Health Officer measures.
Behaviour can include lying to partners about your HIV-positive status.
• If you change your behaviour, but during follow-up check-ups, it is revealed you
continue to engage in high-risk activities, Medical Health Officers can consider
disclosing your HIV-positive status to anyone who they think may be at risk of HIV
transmission from you, without your consent.
• Medical Health Officer can also order treatment for drug or alcohol disorders.

Principles
From the 2017 Guidelines for Medical Health Officers:

• “The mandate of public health is to protect people, not to punish them.”
• “Due process and Charter rights must be respected in interventions that are imposed
by the state on an individual. This includes advance notice of the intervention, the
right to counsel, timely reviews of decisions rendered, the right to a fair hearing and
the right to appeal decisions.”
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Reference
To review all the options available to Medical Health Officers, see page 23, Appendix C:
Guidelines for Medical Health Officers: Approach to people with HIV/AIDS who may pose a risk
of harm to others, B.C. Centre for Disease Control, June 2017.

Notes
1.	 “Sexual Activity Without Condoms and Risk of HIV Transmission in Serodifferent Couples When the
HIV-Positive Partner is Using Suppressive Antiretroviral Therapy,” Rodger AJ, Cambiano V, Bruun T,
Vernazza P, Collins S, Lunzen J, et al, Journal of the American Medical Association 2016, 316:171-181
https://jamanetwork.com/journals/jama/fullarticle/2533066
2.	 “70% reduction of HIV transmission associated with consistent condom use.”
• For male-to-male sex: “Condom effectiveness for HIV prevention by consistency of use among
men who have sex with men in the United States,” Smith DK, Herbst JH, Zhang X, Rose CE.
Journal of Acquired Immune Deficiency Syndromes 2015,68:337-344.
https://www.ncbi.nlm.nih.gov/pubmed/25469526
• For heterosexual sex: “Condom effectiveness in reducing heterosexual HIV transmission: a
systematic review and meta-analysis of studies on HIV serodiscordant couples,” Giannou
FK, Tsiara CG, Nikolopoulos GK, Talias M, Benetou V, Kantzanou M, et al. Expert Review of
Pharmacoeconomics & Outcomes Research 2016,16:489-499.
https://www.tandfonline.com/doi/full/10.1586/14737167.2016.1102635?scroll=top&needAcc
ess=true
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